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ABSTRACT KEYWORDS
Key questions in American politics are whether and why the Supreme Court is Judicial behavior; public
responsive to public opinion. Past scholarship has suggested a strong opinion; institutional
relationship between changes in public opinion and the ideological direction legitimacy; U.S. Supreme
of the Court's decisions. Here we focus on a slightly different question and Court
examine why justices are willing to follow public opinion, even at the
expense of their own ideological preferences. To this end we examine
whether justices are willing to vote contrary to their preferences when those
preferences are out of step with prevailing public opinion. We employ a
novel issue-specific measure of public mood, and we find that justices follow
public opinion to shore up broader institutional approval. But the constraint
of public opinion is not static over time. Rather, justices are uniquely
responsive to public opinion when public support for the Court is low or case
salience is high.

Somewhere out there, beyond the walls of the courthouse, run the currents and tides of public opinion which lap
at the courtroom door.

- Chief Justice William H. Rehnquist (1986)

One of the foundational questions in American politics is the extent to which the Supreme Court,
which sits at the top of the nation's only unelected branch of government, is responsive to the will of
the majority of citizens. This essentially empirical question also has normative importance. On one
hand, a high court that is regularly out of line with the general will of the public seems inconsistent
with democratic governance. Bickel (1962) argues that the exercise of judicial review can be legitimate
only if courts' decisions are made in line with the expressed desires of the American people; by ruling
in line with their will, courts overcome the "counter-majoritarian difficulty." On the other hand, the
institutional structure of the Supreme Court was designed to resist what Hamilton called the "occa-
sional ill humors [of] society." Indeed, many founders believed that the Court's freedom from electoral
pressure would allow it to be a champion of minority voices.

Since Bickel's (1962) pathbreaking work, scholars have extensively explored the linkages between
public opinion and Supreme Court decision making. Despite more than 50 years of scholarship, there
are open questions in the literature about the causal mechanism(s) driving the justices' observed adher-
ence to public opinion. Two fundamental questions are what goals is a justice seeking when she com-
plies with public opinion and what is she willing to sacrifice in pursuit of those goals.

This study addresses the need for empirical answers to these questions. We begin with the premise
that the justices follow public opinion in pursuit of maintenance of support for the Court. While insti-
tutional maintenance is a canonical explanation for the relationship between public opinion and
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judicial decision-making, to our knowledge, scholars have stopped short of including a measure of the
concept in an empirical model alongside other individual-level predictors of behavior. Our study does
so, and in bridging that gap makes several contributions to the literature.

First, we bring clarity to the theoretical understanding about why justices follow public opin-
ion. As is the case with other factors (Bartels 2011), the effect of public opinion should not be
static, nor will it have the same weight across all cases. Our vote-level approach treats the deci-
sion to follow public opinion as conditional: changes in the political environment impress upon
the justices and cause them to follow public opinion when institutional support is most in
jeopardy.

Second, we show that this dynamic occurs when public opinion is at odds with a justice's pol-
icy preferences. Previous studies do not adequately account for the observational equivalence that
occurs when the public's preferences coincide with a justice's, which affects the inferences that
may be drawn. We address this equivalence by modeling votes when a justice behaves in a
counter-attitudinal manner. Our results show that the effect of public opinion on voting behavior
is greater in salient cases and when the Court's institutional legitimacy has waned. We provide
evidence derived from what Baum (2006) calls the most stringent test of whether justices care
about public opinion: whether they are willing to sacrifice their own policy goals for the sake of
support.

Finally, consistent with our case-based approach, we utilize a novel issue-specific measure of the
public mood. We show that public mood varies across issues and demonstrate that this variation is
important for understanding the conditional way the justices respond to public opinion. Our results
suggest justices are perhaps much more attuned to the nuances of public opinion than scholars have
previously believed.

In the next section, we explore the theoretical explanations for the relationship between public opin-
ion and Supreme Court decision-making, focusing on how a concern for public support motivates
individual justices to abide by public opinion and how competing motivations can be tested empiri-
cally. In section three, we discuss several barriers that have limited the ability of past research to estab-
lish a direct relationship between these variables. Section four explains our data and method. The final
two sections present and discuss our findings.

Public Opinion and Decision Making

That justices are responsive to public opinion at all may have been surprising to the Founders. Justices
face no prospect of an election, not even the retention election many of their state-level colleagues face.
They have life tenure and, at least in the modern era, have little desire for career advancement beyond
the Supreme Court. Moreover, it is increasingly rare for a justice to have experience as an elected offi-
cial (the last justice to serve in elected office was Sandra Day O'Connor). This means today's justices
were socialized as lawyers, and the socialization of lawyers emphasizes the gravity of an independent
judiciary (Friedman 2006). Taken together, these factors point toward the justices having little inclina-
tion to follow public opinion.

Despite these reasons, more than 30 years of scholarship suggests that there may be a meaningful
relationship between the ideological output of the Court and prevailing public sentiment (see, e.g.,
Mishler and Sheehan 1993; Norpoth and Segal 1994; Flemming, Bohte, and Wood 1997; McGuire and
Stimson 2004; Giles, Blackstone, and Vining 2008; Casillas, Enns, and Wohlfarth 2011; Hall 2014). The
lion's share of the literature seems to answer whether the Supreme Court represents the majority with
a resounding "yes." However, while there is agreement that the Court appears to reflect the majority's
wishes, the interpretation of these patterns remains uncertain. What goals are justices seeking when
they consult public opinion? This is a vital question in need of an answer if we are to characterize the

' That said, recent work has taken a new approach to justices' motivations and suggests that rather than merely seeking goals, justices
alter their behavior to speak to specific audiences (see Black et al. 2016).
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Supreme Court as a majoritarian entity. We argue that the answer lies in the Court's unique relation-
ship with the public.

Reasons to Consult Public Opinion

Scholars have pointed to two possible goals the pursuit of which may lead the justices to respond to
public opinion. First, justices may issue popular decisions in order to obtain specific support, or public
approval with case outcomes and judicial performance. Specific support helps ensure elected officials
comply with those decisions because they enjoy political support. Second, the justices may follow pub-
lic opinion in pursuit of diffuse or institutional support. Diffuse support empowers the Court to oper-
ate as a coequal, independent branch of government. This form of support is conceptualized as an
unwillingness to countenance substantive alterations to the institution's autonomy or jurisdiction.

While the distinction between these two types of support is important in the literature, and we agree
that specific support and diffuse support have different dynamics, our project takes a more general
view.2 Rather than gauging whether specific support or diffuse support motivates justices and teasing
apart these motivations, we argue simply that justices are generally concerned about all forms of
approval for the Court. Sometimes that support comes in the form of a deep reservoir of belief that the
Court is a legitimate institution; other times, it is the public's response to specific decisions. In either
case justices have a motivation to do what they can to shore up approval. Moreover, we believe the dif-
ference between diffuse and specific support is probably more important for scholars studying the
Court than it is for the justices themselves. In other words, if justices are motivated to follow public
opinion to gain the public's support, we believe they do so without knowledge or much thought to the
mechanism driving that approval in the public's own mind. Rather, justices are more generally inter-
ested in how liked, respected, trusted, and approved of the Court is by the American people. As we are
interested in the factors driving justices' decision-making and not in the factors driving public support
for the Court, we conceptualize a more general concept of "approval" or "support"3 and are agnostic to
whether this approval finds its source in institutional legitimacy or in specific decisions.

Case-Level Responses to Public Opinion

Recent work by Hall (2014) considers whether justices follow public opinion to pursue specific support
and compliance. Among the virtues of this article is that its results are not endogenous to the develop-
ment of justices' attitudes. Endogeneity is a common obstacle faced by scholars of the mechanism ques-
tion: the same societal forces that shape the justices' attitudes also shape the public's. According to Hall,
because variation related to compliance-not a change in societal factors-drives the justices' behavior,
the quest for specific support can be considered a proper candidate for a driving mechanism. An
important implication of the argument that justices adhere to public opinion in pursuit of compliance
is that we should expect to observe the justices as especially responsive when popular support for a
decision is most relevant for compliance. In other words, adherence to public opinion takes place
when justices most need the public. In support of this expectation, Hall finds that the justices respond
to public opinion and to pressure from the elected branches only in those cases where the Court
depends on the elected branches for the implementation of its decisions.

Two features of Hall's mechanism are especially noteworthy. First, he argues that responsiveness
should be conditional. From a practical perspective, testing this expectation calls for two things: a the-
ory that specifies the particular instances that give rise to responsiveness and a research design that

2 The conceptual relationship between specific and diffuse support is complex, going in both causal directions and implying an imper-
fect empirical relationship. The theoretical concepts are related to each other, but their measures should be empirically distinct.
Gibson and Nelson (2015) argue that "from a theoretical vantage, the two concepts should be far from perfectly correlated... [i]t is
difficult to specify precisely the expected relationship between specific and diffuse support. It seems, however, that validity concerns
arise when the shared variance falls much below 10% and when it exceeds about 25% (.3 < r < .5)" (163-164).
We use the terms "approval" and "support" interchangeably throughout the discussion.
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analyzes individual cases rather than terms. We discuss the need to account for case-level factors in
greater detail below. Suffice it to say here that we agree that case-level factors should have important
effects on the decision to follow opinion. Second, as mentioned previously, Hall's mechanism is direct.
The effect is not filtered, as are general shifts in the forces that form the public's mood (another possi-
ble explanation for observing congruence between public opinion and judicial output) through an
additional variable (i.e., the justices' attitudes themselves). In Hall's mechanism, the justices respond to
public opinion not because their own attitudes toward the issues have changed, but because they are
worried about the fate of their policies, a fate tied to changes in public opinion.

Our explanation for why justices follow public opinion builds off the same case-specific logic as
Hall. Case-specific features will condition individual justices' incentives to respond to pressure from
the public and the elected branches. These incentives structure the justices' decision making in pursuit
of their goals. However, we argue that public opinion is a powerful tool for achieving more than com-
pliance: it can also be strategically deployed to alleviate the justices' concerns about public support for
the institution. This second goal implies that the justices will follow public opinion in contexts in which
they believe support is endangered.

Seeking Support

Research suggests that their desire for support creates incentives for individual justices to strategically
and conditionally adhere to public opinion (see, e.g., Marshall 2008; Giles, Blackstone, and Vining
2008; Casillas, Enns, and Wohlfarth 2011). Scholars broadly accept that maintenance of support is an
important institutional goal (Gibson, Caldeira, and Baird 1998; Gibson, Caldeira, and Spence 2005).
Justices depend on a so-called reservoir of goodwill that exists regardless of how the public feels about
a particular case's outcome. When this reservoir is deep enough, the justices can rule independently
from the preferences of the more powerful political branches and can feel reassured the public will
rebuke any noncompliance by elected officials.

Additionally, low levels of support can serve as a signal that the justices have stepped too far out of
the bounds of their "appropriate" role as guardians of the Constitution. Justices who ascribe to the idea
of judicial minimalism may be unwilling to make any great moves that run counter to the public's
wishes and may take low support as a signal they have done so. Further, beyond increasing the costs of
noncompliance for elected officials, following public opinion, and thus accumulating specific support,
can also contribute to the development of future broad institutional support through positivity bias
(Gibson and Caldeira 2009a). The more the public trusts the Court, the more it is willing to accept
counter-majoritarian decisions. In sum, it is clear that maintaining support stands as a primary goal
the justices have in mind when they decide to comply with public opinion.

We argue that even though support may remain fairly robust, shocks to its level could mean the
justices feel an incentive to be vigilant about its maintenance. An additional cause for concern arises
from the likelihood that support may not develop consistently among separate portions of the popula-
tion (Hetherington and Smith 2007; Bartels and Johnston 2013; Christianson and Glick 2015). The jus-
tices may be concerned that alienation of significant swaths of the population by its rulings could have
cascading consequences for its support. In addition to these negative incentives for being attentive to
support for their institution, the justices may accrue direct benefits as a result of high support. For
instance, individuals who express greater support for the Court are more likely to accept ideologically
distasteful decisions (Zink, Spriggs, and Scott 2009; Clawson and Waltenburg 2009). The Court's high
level of support has also enabled the justices to engage in highly political behavior and experience no
attendant blow to its approval (Gibson, Caldeira, and Spence 2003).

Justices' responsiveness to public opinion can directly affect the maintenance of public support. We
argue that conditions related to the Court's current or future supply of this judicial public good affect
whether justices are responsive to public opinion. When the conditions suggest that the current or
future supply of support is at risk, justices are incentivized to respond to public opinion. Furthermore,
because of the importance of support to the Court's independence, justices will occasionally feel the
need to vote against their policy preferences in order to ensure its maintenance. As a result of the need
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to build and maintain support in order to operate independently and to see their decisions enacted, we
hypothesize the following:

Support Hypothesis: Justices should be more responsive to public opinion when support for the Court is low.

Before we move on, we pause to address two initial questions our argument might raise for
readers. First, does support for the Court change in meaningful enough ways that justices should
ever respond to it? A fairly substantial body of literature (Caldeira 1986; Gibson and Caldeira
1992, 2009b) has created the conventional wisdom that the Court is a Teflon institution, and that
support is always high. However, empirical research suggests that while not as volatile as support
for Congress or the president, the Court's support does vary over time and varies, at least in part,
in line with how well the Court's decisions map onto public opinion (Durr, Martin, and Wolbrecht
2000). Moreover, perhaps because the Court's support is generally so high, deviations in that level
of support are not only noticed but often reported in the media (see, e.g., Agiesta 2015; Clyne
2015; Gass 2015). For example, right before the beginning of the 2015 term, Politico reported
"about 50 percent of Americans said they disapprove of the highest court in the land, the highest
level of disapproval since Gallup has been tracking the statistic..." (Gass 2015). These accounts
often blame the lower levels of support on a Court that is out of line with public opinion. In July of
2015, NewsMax, citing evidence from Gallup, reported "as a result of the partisan changes in opin-
ions of the Supreme Court, Americans' views of it are polarized along party lines..." (Clyne 2015). In
short, media accounts suggest that not only does support for the Court change, but it responds in
meaningful ways to politics. Indeed, the data we use (described in more detail below) finds fairly sub-
stantial variation in the Court's support over time. Some of the lowest support we observed in our
data happened in the mid to late 1960s when the Court issued serval controversial rulings in the area
of civil and criminal rights and again in the early 1970s when, in the wake of the Watergate scandal,
support for the institutions of government was low in general. The Court received some of its highest
support during the late 1980s, which is consistent with the results presented by Durr, Martin, and
Wolbrecht (2000) using a similar measure.

Second, readers might wonder whether justices are even aware of the deviations in the Court's sup-
port. Here we think it is important to emphasize that we are not arguing that justices are following their
level of support as if they were presidential approval ratings or election horse-race polls. Rather, we
argue that justices have a general sense of how much the American people support the work they are
doing and that our measure is merely a proxy for this general sense. Many scholars have argued, and
some have demonstrated empirically, that justices have a general sense of their public reputation. For
example, Clark (2009) argues that bill introduction that attempts to curb the Court's power can be a
useful proxy for justices' standing with the public, even if justices are unaware of the content or intro-
duction of any particular bill. Sorenson and Olson (n.d.) makes a similar argument using members of
the House of Representatives' one-minute speeches. The justices themselves have acknowledged that,
as members of the Washington political community, they keep a pulse of the public's attitudes toward
the Supreme Court. When he was asked whether the Court was able to insulate itself from public opin-
ion, then-Chief Justice Rehnquist replied, "we are not able to do so and it would probably be unwise to
try" (quoted in Rosen 2005). Former Justice Sandra Day O'Connor echoed this sentiment when she
wrote, "we rely on the confidence of the public in the correctness of those decisions. That's why we
have to be aware of public opinions and of attitudes toward our system of justice, and it is why we
must try to keep and build that trust" (O'Connor 1999). Evidence from justices' own papers even indi-
cates that they were attuned to public opinion. For example, Justice Harry Blackmun was known to
keep every letter he was sent from a member of the public in his case-files and often clipped, and kept,
newspaper articles about the public's response to the Court and its decisions, even going so far as to
annotate his responses to the articles in the margins (Greenhouse 2006).

Beyond building its support, justices may be more responsive in cases that are more likely to catch
the public's eye. While knowledge of decisions tends to be low across the board (although see Gibson
and Caldeira 2009c), knowledge tends to be higher in cases that have been extensively covered by the
media (Hoekstra 2000). Highly salient cases are also likely to have a long-lasting impact on the Court's
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legitimacy and an individual justice's legacy. Baum (2006, 66) observes that there are some cases where
"a potential threat to legitimacy appears to be substantial and immediate." Moreover, Hall (2014) finds
that the Court is most responsive to public opinion in its quest to secure compliance when cases have
received media attention. In the same way, we expect:

Salience Hypothesis: Justices should be most responsive to public opinion in salient cases.

By contrast, justices should feel freer to ignore public opinion in non-salient cases that receive little
or no attention in the media because there is little threat of retaliation against decisions that never
make it into the public's consciousness. Salience as a moderating factor is also important insofar as it
suggests there is case-level as well as over-time variation to how constrained justices feel by public
opinion. In short, our central hypotheses suggest the justices, in evaluating the threat posed to their
institutional legitimacy, weigh the type of case they are deciding as well as the overarching political
environment.

Barriers to Establishing Public Opinion as a Constraining Force

One of the central implications of our argument-that justices respond to public opinion to shore up
public support-is that even justices who do not support the Court's disposition have an incentive to
abandon their ideological preferences to garner the benefits of support. Thus we argue that any analysis
that questions the goals justices pursue when complying with public opinion must consider what the
justices are sacrificing in order to issue majoritarian opinions.

Past literature has faced two main hurdles in assessing whether and why justices are constrained by public
opinion: the potential for endogeneity between public opinion and a justices' own preferences and the diffi-
culty of accurately measuring public opinion. We next discuss the steps we take to overcome each hurdle.

Vote-level Influence

With a few exceptions (see, e.g., Enns and Wohlfarth 2013; Hall 2014), most studies of the interplay
between public mood and the Supreme Court look at how the two move together in the aggregate. Tra-
ditionally, the dependent variable is the percent of liberal outcomes-or, in some cases, the percent of
liberal votes (Giles, Blackstone, and Vining 2008; Flemming, Bohte, and Wood 1997)-in a term, and
the chief independent variable of interest is Stimson's policy mood measure (Stimson 1999). While
these studies have contributed a great deal to describing the Court as a majoritarian institution, they
make a more limited contribution to the question of whether public opinion exerts a constraining influ-
ence on justices' votes.

There are several reasons a vote-level approach is advisable. First, term-level studies cannot control
for important case-level factors that influence outcomes. Past research has shown, for example, amicus
support (Collins 2008a) and support from the Solicitor General (Black and Owens 2013) both increase
the probability a party will be successful before the Court. It is entirely possible that when the mood of
the country is more liberal, interest groups and the executive will be more supportive of liberal posi-
tions. Indeed, the opposite could also be true; interest group and executive mobilization for liberal
causes could move the country to be more liberal. In any event, both of these important case-level con-
trols could influence the chief independent variable of interest (public opinion) and the dependent var-
iable (ideological outcome), but it would be impossible to uncover this spurious relationship when
cases are aggregated within a term. Moreover, an aggregate-level analysis is simply ill suited for testing
our theoretical argument that posits that justices should be constrained in certain types of cases more
than others, such as salient cases. By necessity, a term-level approach assumes that constraint varies
only by term and not from case to case. It therefore cannot test the argument that justices follow public
opinion to maintain support for and acceptance of their individual decisions. Thus a vote-level
approach is preferable.

The other key challenge to establishing that public opinion constrains justices' decisions is disentan-
gling the effect of justices' sincere preferences from the preferences of the mass public. Stated
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differently, the behavior that we would observe if justices voted their own preferences is often identical
to the behavior we would observe if justices were voting while constrained by public opinion. As Casil-
las, Enns, and Wohlfarth (2011, 75) write, one possibility is that "the social forces that shape public
opinion also influence justices' preferences."

Here, we take a unique approach to overcoming observational equivalence when looking for
the influence of public opinion on individual votes. Fundamentally, influence may be understood
as a force acting on a justice to make a decision she would not have made absent that force
(Dahl 2005). Because it is often not possible to determine whether public opinion and a justice's
preferences are already aligned (and, therefore, a justice is merely voting based on her own ideol-
ogy), our models analyze specific instances when justices deviate from their estimated ideal
points. Rather than examining whether a liberal country can explain a liberal vote, we examine
whether public opinion can help us explain the votes that ideology cannot explain. We argue
that the strongest test of influence is whether countervailing public opinion induces a justice to
abandon her ideological preferences. Evidence of such a phenomenon would support our theory
that the justices follow public opinion in pursuit of support. Our binary dependent variable is
whether a justice casts a counter-attitudinal vote, taking on a value of I when a liberal justice
casts a conservative vote or when a conservative justice casts a liberal vote.

Counter-Attitudinal Behavior

In addition to playing a role in our strategy for untangling observational equivalence, counter-attitudinal
behavior is itself a topic of substantive importance. This is perhaps unsurprising, given the prominence
of the attitudinal model in the literature on judicial behavior. The central role for justices' attitudes in
that model makes deviations from attitudinal behavior an important phenomenon to understand.

While scholars have analyzed counter-attitudinal behavior at other stages of decision making, (e.g.,
Collins 2011; Vanberg and McGuire 2014), we limit our discussion to votes on the merits, which are the
behavior of primary interest in this article. Research on votes has focused on behavior at the level of the
Court as a whole as well as the individual justice. Edelman, Klein, and Lindquist (2008) analyze the phe-
nomenon of disordered voting, which occurs when the composition of the voting coalitions, that is,
majority and dissent coalitions, differs from what is expected given the distribution of the justices' ideal
points (822). They find that several "variables designed to capture situational variation in the importance
of ideology to Justices' decisions" (842) do, in fact, explain the extent to which coalitions are ideologically
disordered (841, Table 4). In a later study, Edelman, Klein, and Lindquist (2012) use their measure of
ideological disorder to explore whether greater consensus is driven solely by a lack of ideological disagree-
ment. They reason that since they had previously shown that ideological disorder is explained by non-
ideological factors, "if disorder in vote alignments is related to consensus, then it is also likely that
nonideological factors play a large role in generating consensus" (141). Their findings in support of this
hypothesis further illustrate the importance of using counter-attitudinal behavior-there, observed in the
form of ideological disorder in coalitions-as a lens for explaining judicial behavior. Research by Roy
and Songer (2010) on unanimous reversals of lower-court decisions and Lewis and Rose (2014) on the
influence of case salience on ideologically ordered and unanimous votes further echo this utility.

While Court-level analyses provide insight into how counter-attitudinal behavior is related to judi-
cial outcomes, one benefit of an individual-level analysis is that it may give a clearer picture of the
mechanism leading to counter-attitudinal behavior. Bartels (2011) observes that his focus, which he
shares with that of Bartels (2009) and Unah and Hancock (2006), on how case characteristics explain
deviations from ideological behavior enables him to observe a direct linkage between the two, whereas
Court-level analyses such as those by Edelman, Lindquist, and Klein and a study of consistency across
an aggregation of a justice's votes such as Collins (2008b) are indirect (146). Bartels (2011) focuses on
how case-related factors-as opposed to justice-related factors such as whether a justice is a freshman,
the swing, or the chief-explain the extent of counter-attitudinal behavior. He finds that "[c]ase-level
stimuli activate ideological preferences to varying degrees, leading to variation in the magnitude of
ideological voting" (165). Collins (2011) also analyzes how individual-level factors relate to counter-
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attitudinal behavior. He shows that counter-attitudinal behavior is positively related to voting with the
majority, which may be a strategic decision driven by a desire to help shape the majority decision creat-
ing a precedent.

Our study follows in a tradition of recognizing that counter-attitudinal behavior is an important
topic of study. Like Bartels (2011), we show how higher-level features affect a justice's decision to devi-
ate from his or her ideological preferences; however, our emphasis is on the impact of the public's atti-
tudes toward issues and the Court.

Measuring Public Opinion

The general approach scholars have taken to measure public opinion is to employ the Stimson policy
mood measure (Stimson 1999). Stimson's measure, which factor analyzes thousands of polling ques-
tions over the last 65 years, estimates a single quarterly or yearly number for the mood of the country
ranging from 0 (highly conservative) to 100 (highly liberal). We argue this approach may be too broad
for testing our hypotheses.

The primary concern with treating public opinion as a time-varying unidimensional mood is that it
treats all issues and cases in a given quarter the same. Thus even studies that model individual votes or
case outcomes do not allow for variation in public opinion across cases decided in a given quarter.
This may be especially problematic for studies, like ours, that argue the relationship between public
opinion and decision making is issue- or case-dependent.

This concern is exacerbated when, as we show below, public opinion on specific issues diverges from
the overall mood. The trick to solving the problems that arise from using the general mood measure as
an independent variable when studying case votes is to construct a measure that is narrow enough to
capture important issue-level variation and yet broad enough to have reliable data. In order to be part
of a plausible theoretical mechanism, the measure also needs to be broad enough that we could reason-
ably expect justices to be aware of changes in public opinion.

Here we adopt a middling approach by using issue categories within the public mood. To this end
we construct a new issue-specific measure of public opinion using Stimson's original dataset of more
than 8,000 domestic policy questions. Specifically, we use Stimson's WCALC algorithm to estimate a
unique mood series for seven issue areas: civil liberties, criminal rights, defense, economics, the envi-
ronment, government power, and societal welfare.

To construct these series, we first coded each of the more than 400 unique questions that comprise
Stimson's data into these seven categories and estimated an annual mood series for each issue using only those
items. Then to map these estimates onto Supreme Court cases, we coded each of the more than 250 narrow
issue categories used by the Supreme Court Database (Spaeth et al. 2013) into the same seven dimensions.5

The estimates for each series are presented in Figure 1. The dashed lines are the issue-specific
moods, while the solid lines are Stimson's general mood. As with the traditional Stimson measure, our
estimates range from 0 (very conservative) to 100 (very liberal), though in the course of our analysis
(1953 to 2010), mood was never more conservative than 20 across any issue area and was never more
liberal than 80. It is also important to note the values of mood do not have a concrete substantive inter-
pretation on their own (for instance, a change from 75 to 80 does not mean a change from 75 percent

4 We inductively created these issue areas based on the types of questions in Stimson's data and the issue distinctions that are typi-
cally relevant in the judicial politics literature. However, it is worth noting that our results are robust to using the 20 broad issue
areas of the Policy Agendas Project (Jones and Baumgartner 2013) See Supplemental Table 6. However, we use our seven-issue
organization throughout this article because we believe justices are more likely to be cognizant of public opinion on these issues
than they would be cognizant of public opinion on transportation or education (which both appear in the Policy Agendas issues).
Further, as Stimson (1999, chapter 4) cautions, policy-specific moods can be difficult to construct because the mood algorithm
requires a lot of data to be estimated accurately. In our issue areas, the average number of items used to construct a series is 817,
and no series is constructed with fewer than 144 items. By contrast, the Policy Agendas issues average 367 items per series and are
estimated with as few as 67 items. Thus we argue our seven-issue series produces a more reliable estimate of mood.

s See the supplemental materials for more details about how our seven issues were constructed, how Stimson's questions were coded
into our issue areas, and how those the Supreme Court database issues (and thus each case) map onto those categories with inter-
coder reliability. We note here only that both coding decisions indicate substantial agreement inter-coder reliability.
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of the country being liberal to 80 percent) but rather must be interpreted as changes relative to other
values of mood; 80 simply means slightly more liberal than 75.

Several general trends in Figure 1 are worth highlighting. First, there is a fair amount of face validity
to our estimates. Take, for example, the mood for civil rights, which is depicted in the top row second
panel from the right. The country's mood on civil rights issues was highly volatile in the 1960s and
1970s, when the country was experiencing a great deal of social turmoil at the height of the counter-
culture revolution, but it has been growing steadily more liberal since the mid-1970s. Compare this to
the nation's feelings on criminal rights (on the far right of the top row). The apex of national liberalism
on criminal rights was during the mid-1960s, which is intuitive considering that the Warren Court is
noted for making some of the most liberal advancements in criminal rights during this time period. The
country reached its most conservative on this issue in the late 1980s and early 1990s when the nation
was in the full throes of the war on drugs and crime rates in the United States were at their highest in
three decades (Drews 2003). Mood on crime has gotten steadily more liberal since the mid-1990s,
perhaps related to the steady decrease in crime the nation as a whole has experienced in the last 25 years.

The second important feature of Figure 1 is the difference in public mood across issue areas in a
given year. Take, for example, 1981. While the general mood suggested that the country was fairly ideo-
logically ambivalent ( z52),6 the country was, in reality, at its most conservative on defense (,30) while
being fairly liberal on the environment, just two years after the Three Mile Island nuclear disaster. In
1992, when the country had settled into a fairly liberal stance on civil liberties, it was extremely conser-
vative on crime.

The bottom right-most panel of Figure 1 plots the range of moods across the issue area by year. That
is, the difference between the country's most liberal mood minus its most conservative mood. On aver-
age, this range is 25.1 points and is as high as 37.6. Given that the standard deviation of the general
mood measure is 5.5, these differences are strong and meaningful. The takeaway point here is that
there is good empirical reason to reject the assumption that the public equally prefers a liberal outcome
in all cases decided by the Court in a given year.

Of course, this is a problem only if the general mood measure cannot accurately capture the
variation in mood across issue areas. Another look at Figure 1, however, suggests that general
mood only loosely maps onto issue-specific moods. The bottom right corner of each panel
reports the average difference between the policy-specific mood and the unidimensional mood as
well as the maximum deviation. Note that the general mood maps best onto civil liberties, socie-
tal welfare, and economics. However, these averages are still about 1.5 times the standard devia-
tion of mood. By contrast, Stimson's measure does a relatively poor job approximating the
county's feelings on criminal rights and government power where the maximum deviation is 3-
4 times the standard deviation of mood.

Armed with our new measure, we turn now to the exact data and methods we use to test our
hypotheses about the conditional relationship between public opinion and decision-making.

6 There is some question as to the substantive interpretation of more moderate values of mood-scores closer to 50. On the one
hand, 50 could indicate a relatively moderate country that prefers a position that is neither too liberal nor too conservative. On the
other hand, 50 could indicate a highly polarized nation whose preferences are bimodally distributed at the ideological extremes. In
either case, however, the signal to the justices is the same: constraint from the public is low. If public opinion is highly polarized, jus-
tices should have little fear of legislative retaliation against their decisions because consensus is unlikely. If the country is, as a major-
ity, fairly moderate, the signal to the justice about a preferred ideological direction is weak. Thus we remain agnostic between these
two possible interpretations and refer to 50 as ideological ambivalence.

7 We note that while we believe our issue-specific measure of public opinion is more theoretically pleasing, there may be value in the
parsimony of Stimson's uni-dimension measure of mood that is outweighed only if our issue-specific measure can explain congru-
ence with public opinion above and beyond Stimson's measure. We examine this possibility in Table 4 of the supplementary materi-
als. Specifically we note first that the results we present below are robust to using Stimson's measure instead of our issue-specific
approach (column 2 of Table 4). However, the results we present below using issue-specific mood are robust even when we control
for Stimson's measure and include both in the model (column 3 of Table 4). This, if nothing else, indicates that justices are highly
attuned to public opinion, not only responding to variation in broad trends in mood but also picking up on variation on opinion
over specific policy areas. However, for ease of interpretation and because we believe our issue mood has more theoretical appeal,
we proceed using only issue-specific mood in the results that follow.
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Counter-Attitudinal Votes by Justice

Figure 2. Frequency each justice voted in line with her predicted ideological preferences (dark gray) and against her predicted prefer-
ences (light gray) in our data.

Data and Methods

Recall our dependent variable is whether a justice casts a counter- attitudinal vote in a case. In order to
construct this variable, it is first necessary to define a justice dichotomously as either a liberal or a con-
servative. While judicial scholars have a wealth of ideology measures at their disposal, dichotomizing
them can be something of a challenge. One option is to use zero as a cut point for either the Judicial
Common Space (JCS) score (Epstein et al. 2007) or the Martin-Quinn (MQ) scores (Martin and Quinn
2002) where negative values define a justice as liberal and positive values make a justice a conservative.
However, zero is not itself a meaningful cardinal value in Bayesian ideal points such as the JCS and
MQ scores. Perhaps more problematic for our purposes, these scores are unidimensional. In the same
way we expect the public to have varied preferences over different issues, we likewise expect justices to
have varied preferences in different cases. Indeed, a spate of recent literature suggests that not only do
these issue variations exist, but they are meaningful (see Clark and Lauderdale 2012; Lauderdale and
Clark 2014).

With these considerations in mind, we use the ideology ranks created by Clark and Lauderdale
(2012) to code whether a justice was expected to be in the left wing (and is therefore coded as a liberal)
or the right wing (and is therefore coded as a conservative) in each case. Using multiple indices of case
similarity (such number of years between two decisions, the overlap in issues and issue areas, and
shared citation variation), they use a kernel-weighted optimal classification estimator to estimate the
ideological position of each justice from most liberal to most conservative.8 The advantage of this
approach is that it creates a case-level estimate of a justices' ideology. The dependent variable, then,
equals 1 if a liberal justice voted conservatively (according to the Supreme Court Database) or a conser-
vative justice voted liberally.

8 These ranks exclude unanimous cases because there is no meaningful ideological variation in these cases. Also, the analysis excludes
the vote of the median justice in each case because she cannot be defined as either a liberal or a conservative. While our results are
robust to including the median as either always liberal or always conservative, excluding the median justice allows us to make a
unique contribution to the literature. Enns and Wohlfarth (2013) find that the median is uniquely responsive to public opinion.
Thus, that we find evidence of strategic responsiveness to public opinion in the wings of the Court is an even stronger test of influ-
ence as we are examining only the justices who are least likely to respond to public opinion.
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Figure 2 depicts the distribution of our dependent variable by justice. Two important features of this
figure are worth nothing. First, the prevalence of counter-attitudinal voting is fairly high across justices.
On average, justices vote against their predicted ideological preference about 33 percent of the time.
This number seems facially valid given the canonical finding that ideology alone can explain nearly 70
percent of justice votes (Segal and Spaeth 1993). Like Segal and Spaeth (1993), we see justices deviating
from their ideology, on average, in nearly one third of all cases. It is also worth noting that some justi-
ces are far more likely to cast counter-attitudinal votes than others. For example, justices who were
often in the ideological extremes on the bench, such as Justice Marshall or Justice Scalia, were much
less likely to vote against their preferences than their more ideologically moderate colleagues such as
Justice White or Stewart, or justices who were known to be open to persuasion and voting fluidity such
as Justice Blackmun.

Following Casillas, Enns, and Wohlfarth (2011) and others (McGuire and Stimson 2004; McGuire
et al. 2009), we analyze only votes for reversal. Enns and Wohlfarth (2013, 8) note the problem of the
Court's "affirmation bias" (McGuire and Stimson 2004) when trying to explain the the ideological out-
put of the Court's decisions: "the ideological direction of the Court's affirmances will be disproportion-
ately more liberal (conservative) as the Court itself becomes more conservative (liberal)." Further,
analyzing only votes for reversal is actually the most conservative test for our hypotheses. Casillas,
Enns, and Wohlfarth (2011) argue reversals are the cases where justices are most free to vote their sin-
cere ideological preferences. Thus these votes represent the body of cases where justices would be least
likely to deviate from their ideologies, all else equal. Examining reversal votes, then, stacks the deck
against finding systematic evidence of counter-attitudinal voting.

The chief independent variable is countervailing public opinion. Recall that we are interested in the
force of public opinion and the extent to which it disagrees with a justice's preferences. Thus using our
issue-specific mood estimates, countervailing public opinion is coded from most conservative (low val-
ues) to most liberal (high values) for conservative and from most liberal to most conservative for liberal
justices. Importantly, this measurement strategy means that low values of countervailing public opin-
ion can be interpreted as public opinion that is more in line with a justices' preference and higher val-
ues can be interpreted as more opposed. We therefore expect the effect of this variable to be positive.
Justices should be more likely to deviate from their own preference as the force of public opinion grows
increasingly against those preferences.9

Our hypotheses suggest that if justices seek support, the effect of public opinion should be conditioned
on case salience and the Court's existing level of support. Our measure of salience requires a media-based
approach as our argument is about salience to the public, not necessarily salience to the justices. While
public case salience usually is measured using Epstein and Segal's (2000) measure of appearance on the
front page of the New York Times, we employ a more nuanced measure developed by Collins and
Cooper (2012), which uses four newspapers and examines stories from all parts of the paper and during
all parts of the decision-making process, from the day the Court grants certiorari to the date of the opin-
ion announcement. This measure is an advancement because it is "contemporaneous, replicable, trans-
portable, nondichotomous, and free from systematic biases" (Collins and Cooper 2012, 6).1o

Finally, we measure general public support following the strategy taken by Durr, Martin, and
Wolbrecht (2000). Taking Stimson's algorithm as their starting point, they argue that many individual
public opinion questions tap into a component of trust in the Court. Each of these individual question
series probably has its own dynamic, but their shared movement taps into general support. To this
end, we update and revise their data. This involves identifying as many questions as possible that tap
into trust in, support for, or approval of the Court as institutions that are asked at least twice and use

9 Our argument suggests that justices should be responsive to contemporaneous public opinion. Justices should be cognizant of and
strategically responsive to where the public is when the decision is issued because the contemporaneous public will be the one
who decides whether to accept or reject the Court's decision. However, we acknowledge that there is a debate in the literature on
the amount of time it takes for justices to be aware of changes in public opinion and whether the Court should be more likely to
respond to short-term whims or long-term trends. As such, we note that the results we present below are robust to a single-year
lag of public opinion as well as a five-year rolling average.

10 Our results are robust to the traditional Epstein and Segal (2000) measure.
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Stimson's mood algorithm to factor analyze them for shared variation. This allowed us to extend Durr
et al.'s data back to 1956 and forward to 2005 (the years of our analysis) and to construct a quarterly
measure of support. Because justices are likely slow to respond to changes in support, and to ensure
the measurement is truly exogenous, we use a two-quarter rolling average but note that the results are
robust to a one-quarter lag and a contemporaneous measure.

To test for the conditional relationships posited by our hypotheses, we interact each of these varia-
bles individually with our measure of public opinion. In addition, we control for a number of other fac-
tors that might influence a justices' decision to deviate from her preferences. First, we note the potential
influence of organized interests (Collins 2008a) and the Solicitor General (Black and Owens 2013) have
on decision making and thus include controls for the pressure exerted by both: the number of counter-
attitudinal amicus briefs files and whether the Solicitor General appeared as an amicus against a justi-
ce's ideological preference.12 Finally, a wealth of evidence in the literature suggests that justices often
vote against their policy preferences to be in the majority and either write or assign the majority opin-
ion (Johnson, Spriggs, and Wahlbeck 2005; Collins 2011). For example, Ringsmuth, Bryan, and
Johnson (2013) find that justices are significantly more likely to change their minds from their initial
inclination on a case in order to be in the majority coalition. Further, justices may join the majority
coalition despite their ideological disagreement with it to simply avoid the time and resource costs of
writing separately (Maltzman, Spriggs, and Wahlbeck 2000). Thus we control for whether a justice's
vote puts her in the majority coalition.1 3

Finally, following the intuition of Enns and Wohlfarth (2013) and Collins (2008b) that there are
important differences in the decision-making considerations of justices in different ideological posi-
tions on the Court (more ideologically extreme justices should be less likely to cast counter-attitudinal
votes), we control for the justices' rank position or ideological extremity. We operationalize rank posi-
tion as how far from the median Clark and Lauderdale estimate a justice to be. In other words, the
most conservative (or liberal) justice would have an ideological extremity of 4, and the justice closest to
the median on either side would have a rank of 1.

Because public opinion is the same within an issue area in a given term (and thus all cases implicat-
ing that issue in a given term take on the same value of public opinion) and because the case-level
controls do not vary within a case across individual votes, we expect the errors to be clustered at the
term-issue level and at the individual case level. Thus we employ a three-level mixed effects logistic
regression model with votes nested in cases and cases nested in term-issues.

Results

The results of the model described above are presented in Table 1. We note at the outset that the con-
trols perform largely as expected: justices are more likely to deviate from their preferences when the
SG appears as an amicus for the other side and when doing so would put them in the majority coali-
tion, and they are less likely to cast counter-attitudinal votes as they become more ideologically
extreme. Only amicus participation is insignificant in the full model.1 4

See Durr, Martin, and Wolbrecht (2000, 769, footnote 5) for more precise measurement details.
1 Our results remain substantively unchanged if we also control for pro-attitudinal Solicitor General participation and the number of

pro-attitudinal amicus briefs.
1 Concern for support as the motivating factor for compliance has an unexpected implication: even justices who do not support the

Court's disposition have an incentive to abandon their ideological preferences to ensure compliance. Under this view, all justices pay
some price for harms to specific support because noncompliance harms future policy-making abilities of the Court (Clark 2011, 75-
80). While the costs paid by minority coalition members may be lower, dissenters should still prefer general compliance with the
Court's decision to broad noncompliance (Hausegger and Baum 1999; Cross and Nelson 2001; Rogers 2001; Hall 2014). Thus our analy-
sis examines a justice's propensity to vote in line with public opinion even if she disagrees with the majority disposition. We note,
however, that the results we present below are robust to only including majority coalition votes. Table 5 in the online supplemental
materials.

14 One possible concern is that some issues, specifically the issues most prominent on the Court's agenda, may be driving these
results. To ensure that no single issue was responsible for the results we observe, we ran the full model seven times, excluding one
issue in each iteration. Our results remain robust to each iteration. See Table 6 in the online supplemental materials.
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Table 1. Three level mixed-effects logistic regression with vote observations clustered in cases within term-issue. Dependent variable
is justice's decision to vote counter to her preferences.

Coefficient Standard Error

Solicitor General Pressure 1.051* 0.072
Amicus Brief Pressure - 0.019 0.010
Majority Coalition 0.984* 0.057
Ideological Extremity - 0.298* 0.018
Countervailing Public Opinion 0.342* 0.041
Salience - 0.352* 0.066
Public Support 0.133* 0.018
PO x Salience 0.006* 0.001
PO x Public Support - 0.003* 0.0001
Random Effect Parameters
Term-Issue .237* .028
Case .0001 .037
Likelihood Ratio Chi-Square 41.31 *
Constant - 16.529* 2.086
Observations 13,810

Note. *denotes p < 0.05 (two-tailed test).

As the table makes clear, we find robust support for both of our central hypotheses. While, in gen-
eral, countervailing public opinion has a slightly positive effect on the probability a justice deviates
from her preferences, this relationship is highly conditioned on case salience and the level of support
currently enjoyed by the Court. We also note that the likelihood ratio chi-squared test indicates the
multi-level mode performs better than the naive model.

For ease of interpretation, Figure 3 explores the substantive effect of each of these modifying
variables within the full model. The top-left panel of the figure plots the predicted probability of a
counter-attitudinal vote across the range of countervailing public opinion in low (solid line) and high
(dashed line) support and the top-right panel plots the effect of low (solid line) and high (dashed line)
salience cases.

Recall that low values of countervailing public opinion pressure indicate that a justice and the
country are aligned, while high values indicate a divergence between the two. It should be kept
in mind throughout the discussion of the results that the low probability of casting a counter-
attitudinal vote when the public and justice are aligned (the left side of the x-axis) is also indica-
tive of congruence between the justice and public opinion. However, these points are observa-
tionally equivalent. It is impossible to disentangle the effect of public opinion from the effect of
a justice's ideological preferences on the left side of the figures. By contrast, high probabilities of
a counter-attitudinal vote on the right side of the graph are the strongest evidence of support for
our hypotheses. Here, deviation from public opinion is explainable by misalignment between the
public and a voting justice.

The left panel plots the effect of countervailing public opinion when support is high and low. At first
glance, this figure shows strong support for our hypotheses. When justices enjoy high support, the
effect of public opinion is statistically indistinguishable from zero. Compare this to the solid line
depicting the effect of countervailing public pressure when support for the Court is at its weakest. Here
again, the probability of deviating from a position held by both the justice and the public is about 1 in
20. The probability of a counter-attitudinal vote approaches near certainty when the public exerts its
strongest opposition to the justice's ideological preference (p .89), or fully 80 percent more likely
than when the public and the justice are aligned. Ultimately, the impression given by these results is
that while the Court is thought to enjoy high levels of support, fluctuations in the supply have major
ramifications on justices' voting behavior.

The right panel of the figure, depicting the effect of public opinion when case salience is high and
low, also makes the the conditional nature of the relationship apparent. In cases that receive no media
coverage and thus are largely absent from the public's consciousness, the effect of public opinion is sta-
tistically and substantively negligible. However, when the Court is in the limelight in high-salience
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Figure 3. Predicted probability of a justice's decision to deviate from her ideology as a result of countervailing public opinion condi-
tioned on the Court's level of support (top left panel) and on case salience (top right panel). The bottom panels depict the difference
in the marginal effect of countervailing public opinion given the 90th and 10th percentile values of public support and case salience.
The gray shaded region depicts the 95 percent confidence interval around the difference.

cases, the effect of public opinion is dramatic. A justice is almost certain to vote in line with her prefer-
ences when the public is strongly in line with her own ideological preferences (p .08). As she faces
increasing levels of countervailing public opinion, the probability of casting a counter-attitudinal vote
increases substantially. Indeed, a justice is eight times more likely to deviate from her ideology when
the pressure exerted by countervailing public opinion is greatest.

For a more tangible example, consider Chief Justice Rehnquist's vote in Madsen vs. Women's Health
Center (1994). Madsen questioned whether Florida's 36-foot buffer zone around abortion clinics vio-
lated the First Amendment. Chief Justice Rehnquist was one of only two justices who dissented in Roe
vs. Wade and was a consistently conservative voice on abortion rights. However, in Madsen he sided
with the liberals on the Court and wrote a majority opinion that upheld the buffer zones as being nec-
essary to ensure the well-being of patients at the clinic. By 1994, the country was at its most liberal on
issues of civil rights and liberties, including abortion rights. Given the strong pressure he faced from
public opinion, combined with the highly salient nature of the case (Collins and Cooper give it an 8 on
their media salience index, the highest salience rating possible), it is perhaps unsurprising Rehnquist
voted the way he did. Compare this to Rehnquist's vote just two years later in McMillian vs. Monroe

).9
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County, Alabama (1997). This case questioned whether a county is liable for constitutional violations
committed by the county sheriff-specifically, whether Walter McMillian, who was on death row for
six years, could sue the county sheriff for suppressing the evidence that ultimately exonerated him.
Here the Court, again in an opinion written by Chief Justice Rehnquist, ruled in favor of the county, a
vote well in line with Rehnquist's ideology. The country was equally liberal on civil rights and liberties
in 1997. However, Rehnquist was free to cast a pivotal vote in line with his ideology, ignoring public
opinion, because the case received little media attention.

It is perhaps more interesting to note that levels of support have an even stronger effect on a justice's
decision to deviate from her ideology than case salience. In other words, justices consider the level of
institutional trust the public places in them an even stronger consideration on whether they follow
public opinion than even how much media attention the case has received.1 5

Taken together, these results indicate that justices indeed deviate from their ideologies for the sake
of public opinion, but the potential for a case to impact support and the Court's existing level of
approval both impact how influential public opinion is on the decision-making process.

While these results give a strong initial indication that the quest for support indeed drives justices to
comply with public opinion, it leaves open the question of whether they do so for instrumental
reasons-as a way to secure compliance-or for the more ethereal reason that support is an end in
itself. While that question is largely outside the scope of our project, here we note in the supplemental
materials that our results hold if we split our sample between cases where the elected branches are
responsible for implementation (what Hall (2014) calls "lateral cases") and cases where the lower
courts would be primarily responsible for carrying out the Court's edicts (which Hall refers to as "verti-
cal cases"). This serves as an initial indication that justices may seek support for reasons beyond mere
compliance. These results, and a further discussion of their potential significance, can be found in the
supplemental materials.

Taken together, however, the fact that justices respond to public opinion even in vertical cases,
where they do not expect public opinion to be relevant to the implementation of and compliance with
their decisions, indicates that justices frequently view consistency with public opinion as a valuable
end in itself and that support for the Court has appeal to the justices beyond its mere instrumental
value in securing compliance. Whether it is because justices are interested in their own legacy and rep-
utation, the legitimacy of the Court as an institution, or because they believe that their role as justices
should be limited and, therefore, deviations from the majority's will should be rare, justices appear to
be willing to pay substantial costs in terms of their own policy goals to follow public opinion when
institutional trust for the Court is low or attention is high.

Conclusion

Judicial scholars have long debated if, and to what extent, the public is able to constrain the decisions jus-
tices make. To date, the nature of this constraint and why it exists have remained questions without firm
answers. The results we present above do much to clarify our understanding of the complex relationship
between the preferences of the American people and the nation's only unelected branch of government.
While securing support is one of the most frequently posited explanations for the relationship between
the Court and public opinion, it is also one of the mechanisms most cast into doubt by judicial scholars
(see Baum 2006). We provide some of the first systematic evidence to test the relevance of support to

15 To determine whether a significant coefficient on the interaction term is sufficient to conclude there is indeed an interactive effect,
we take the strategy suggested by Brambor, Clark, and Golder (2006) and plot the difference in marginal effect of countervailing
public opinion across the range of the variable at high (90th percentile) and low (10th percentile) values of the conditioning varia-
bles: public support and case salience. If the confidence intervals around the differences do not overlap zero, then the interaction is
statistically significant, at least at that value of countervailing public opinion. The bottom panels plot the differences in the marginal
effect of public opinion at the highest and lowest values of support (in the left panel) and salience (in the right panel). Note that for
all values of public opinion in the support interaction and for most in the salience interaction, the difference in slopes are statisti-
cally significant. This indicates that the Court responds differently to public opinion in cases of high and low support and high and
low salience cases at all levels of public pressure.
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justices' decision-making. Our results indicate justices respond to public opinion across a spectrum of
political issues when support is low or case salience is high in order to shore up popular support for the
Court.

These results deepen our understanding in a number of ways. First, we show that not only do justi-
ces frequently cast majoritarian votes, but they are even willing to deviate from their own preferences
to do so. Our unique research design may be of help to scholars wishing to examine questions plagued
by observational equivalence. For example, scholars face some of the same difficulties when they
explore whether the Court is constrained by the separation of powers, whether panel effects exist on
the courts of appeals, and whether members of Congress are responsive to pressure from constituents.
By shifting our focus away from looking at the simple ideological direction of a vote and toward exam-
ining those votes ideology cannot explain, we can open a new pathway to examine some of the most
important questions in American institutions. What is more, the decision to vote contrary to one's ide-
ology is itself worthy of future exploration. Some of the largest debates in judicial politics, and in politi-
cal science more generally, have to do with how elites make decisions and what factors influence those
decisions. In the field of judicial politics alone, analyzing counter-attitudinal voting can continue to
shed light on the difference between the attitudinal and strategic models of decision making and the
extent to which justices are more than mere ideologues in robes (Bartels 2009, 2011; Collins 2011).

Additionally, we show for the first time that justices respond to changes in public opinion as it varies
across issue areas. It is difficult to know how justices would be able to sense and apply something as gen-
eral as public mood within the context of the facts and issues presented in individual cases, much less to
do so with the conviction that such concerns should trump ideological preferences. Our results support a
more plausible explanation: justices as engaged members of their political environment are aware of and
respond to broad categories of public opinion. Our use of issue-specific public opinion leads us to inter-
pret our results as painting Supreme Court justices as savvy political actors who pay attention to public
opinion on the issues they decide and are vigilant protectors of the Court as an institution.

Finally, that justices seek consistency with public opinion even when compliance with their
decisions is not in jeopardy shows that justices are more than single-minded preference seekers
and that they have goals beyond mere compliance with those preferences. Rather, justices often
have more abstract goals, including their own reputation and legacy and those of their
institution.

Of course, these results are not without their limitations. The models presented here cannot
account for all competing explanations for counter-attitudinal voting. One reason that may trou-
ble some scholars is that past precedents can influence public opinion on an issue (Franklin and
Kosaki 1989; Johnson and Martin 1998). Future work should examine the feedback loop between
legal precedent and public opinion that runs contrary to it. Further, while this piece takes steps
toward establishing a causal link between public opinion and votes, this link is still not a direct
one. What all studies in this area lack is direct evidence of intentionality on the part of the jus-
tice. We can only infer intention from conditional relationships; the true test is whether justices
note public opinion, follow it, and cite it as a justification for the decisions they make. The best
evidence of intentionality, as yet unexplored by judicial scholars, might be found in a justice's
private deliberations-from the memos they and their clerks write before hearing a case, to per-
sonal notes taken at oral argument and conference, to the memos exchanged between the justices
during the opinion writing process-or their public writings. While the search for intentionality
might have to be a largely descriptive and qualitative endeavor, it beckons to be explored using
the data available to the students of the Court.

These limitations aside, the empirical results raise some interesting and important normative ques-
tions. From its inception, citizens and elected officials have worried that the unelected Court has the
ability to make policy decisions with little to no accountability. These results indicate that the checks
and balances, which form the cornerstone of our democracy, work largely as they should. Congress's
ability and willingness to overrule the Court and the Court's lack of a purse or sword induce majoritar-
ian compliance, especially on the issues about which the majority most cares. Moreover, these checks
seem to work preemptively; Congress does not have to act on all unpopular Court decisions because
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the mere threat of noncompliance induces majoritarian outcomes. That said, these results probably
also advise caution for those who view the Court as a watchdog for minority rights. Only when the
Court feels its reservoir of support is safe enough or that it is sufficiently out of the limelight can it
potentially be the last best hope for minority voices.
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